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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

IN RE CATTLE AND BEEF ANTITRUST 
LITIGATION 

This Document Relates to: 

CONSUMER INDIRECT PURCHASER 
PLAINTIFF ACTION 

 

 
No. 0:22-md-03031 (JRT/JFD) 

FURTHER DECLARATION OF 
SHANA E. SCARLETT IN SUPPORT 
OF CONSUMER INDIRECT 
PURCHASER PLAINTIFFS’ REPLY 
IN SUPPORT OF MOTION FOR 
CLASS CERTIFICATION  

 
I, Shana E. Scarlett, state under oath, as follows: 

1. I am a partner at Hagens Berman Sobol Shapiro LLP. I am admitted to this 

Court pro hac vice, and am one of the Interim Co-Lead Counsel along with Lockridge 

Grindal Nauen P.L.L.P. for the Consumer Indirect Purchaser Plaintiffs appointed by the 

Court to represent the Consumer Indirect Class in this litigation. I submit this declaration 

in further support of the Consumer Indirect Purchaser Plaintiffs’ Motion for Class 

Certification (ECF No. 867) and in Opposition to Defendants’ Daubert Motion to Exclude 

Certain Portions of the Expert Report and Testimony of Dr. Russell W. Mangum (ECF No. 

1146). Based on personal knowledge or discussions with counsel in my firm of the matters 

stated herein, if called upon, I could and would competently testify thereto. 

2. Attached hereto are true and correct copies of the following exhibits: 

Exhibit 
Number Description Filed 

Under Seal 

104. 
Excerpts of Certified Deposition Transcript of Lauren J. 
Stiroh, taken in the above-captioned action on March 19, 
2025 

X 
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Exhibit 
Number Description Filed 

Under Seal 

105. 
Excerpts of Certified Deposition Transcript of William 
McLaurin, taken in the above-captioned action on June 25, 
2024 

X 

106. 
Excerpts of Certified 30(b)(6) Deposition Transcript of 
Action Meat Distributors, Inc. by Lantz Howell, taken in the 
above-captioned action on April 5, 2024 

X 

107. 
Excerpts of Certified 30(b)(6) Deposition Transcript of Alex 
Lee, Inc. and Related Entities by Don Underwood, taken in 
the above-captioned action on May 8, 2024 

X 

108. 
Excerpts of Certified 30(b)(6) Deposition Transcript of 
Associated Grocers of the South, Inc. by Michael Hambright, 
taken in the above-captioned action on March 20, 2024 

X 

109. 
Excerpts of Certified 30(b)(6) Deposition Transcript of 
Brookshire Brothers, Inc. by Randy Deal, taken in the above-
captioned action on March 26, 2024 

X 

110. 
Excerpts of Certified Deposition Transcript of Hy-Vee, Inc.’s 
30(b)(6) Representative Jason Pride (Vol. 1), taken in the 
above-captioned action on July 31, 2024 

X 

111. 
Excerpts from the Certified Deposition Transcript of Cindy 
Abernathy, taken in the above-captioned action on January 
10, 2024 

 

112. 
Excerpts from the Certified Deposition Transcript of Leigh 
Tiller, taken in the above-captioned action on December 6, 
2024 

 

113. Excerpts from the Certified Deposition Transcript of Karl 
Skold, taken in the above-captioned action on May 9, 2024 X 

114. 
Excerpts from the Certified Deposition Transcript of Donald 
Kieffer, taken in the above-captioned action on March 21, 
2024 

X 

115. 
Excerpts from the Certified Deposition Transcript of Jerry 
Holbrook, taken in the above-captioned action on March 13, 
2024 

X 
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Exhibit 
Number Description Filed 

Under Seal 

116. 
Excerpts from the Certified Deposition Transcript of Todd 
Nogelmeier, taken in the above-captioned action on June 28, 
2024 

X 

117. Document Bates-numbered TYSONBEEF02156223, 
produced in the above-captioned action X 

118. Document Bates-numbered TYSONBEEF02438065, 
produced in the above-captioned action X 

119. Excerpts from Document Bates-numbered JBS-0000409333–
95, produced in the above-captioned action X 

120. Document Bates-numbered CARGILL000836278–88, 
produced in the above-captioned action X 

121. 
Excerpts from the Certified Deposition Transcript of Hal 
Sankey, taken in the above-captioned action on November 6, 
2024 

X 

122. Document Bates-numbered JBS-0000806473–78, produced 
in the above-captioned action X 

123. 
Excerpts from the Certified Deposition Transcript of Steven 
Cohron, taken in the above-captioned action on January 7, 
2024 

X 

124. Document Bates-numbered CARGILL001341910–11, 
produced in the above-captioned action X 

125. Document Bates-numbered NationalBeef-00558908–909, 
produced in the above-captioned action X 

126. Document Bates-numbered TYSONBEEF00479028, 
produced in the above-captioned action X 

127. Document Bates-numbered TYSONBEEF00414270, 
produced in the above-captioned action X 

128. Document Bates-numbered TYSONBEEF00779844–47, 
produced in the above-captioned action X 

129. Document Bates-numbered JBS-0000087380–81, produced 
in the above-captioned action X 
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Exhibit 
Number Description Filed 

Under Seal 

130. Document Bates-numbered CARGILL001366712, produced 
in the above-captioned action X 

131. Excerpts from the Certified Deposition Transcript of Al 
Byers, taken in the above-captioned action on June 26, 2024 X 

132. Document Bates-numbered NationalBeef-00616780–87, 
produced in the above-captioned action X 

133. 
Excerpts from the Certified Deposition Transcript of Russell 
W. Mangum, III, Ph.D., taken in the above-captioned action 
on January 2, 2025 

X 

134. 
Excerpts from publication: American Bar Association, 
Proving Antitrust Damages, Legal and Economic Issues 
(Third Ed. 2017) 

 

I certify under penalty of perjury that the foregoing is true and correct to the best of 

my knowledge. 

DATED: April 4, 2025   

  s/ Shana E. Scarlett  
    SHANA E. SCARLETT 
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1

2       IN THE UNITED STATES DISTRICT COURT

3               DISTRICT OF MINNESOTA

4   -------------------------------------x

5   IN RE:  CATTLE AND BEEF

6   ANTITRUST LITIGATION

7

8   Civil No. 22-MD-03031

9

10   -------------------------------------x

11

12           *** HIGHLY CONFIDENTIAL ***

13

14

15             Videotape Deposition of LAUREN

16       J. STIROH, PH.D. taken on behalf of

17       the Plaintiffs at the offices of

18       Perkins Coie LLP, 1155 Avenue of the

19       Americas, New York, New York on March

20       19, 2025, beginning at 10:19 a.m.

21

22

23   REPORTED BY:

24   Erica Ruggieri, CSR, CCR, RPR

25
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1           STIROH - HIGHLY CONFIDENTIAL

2             MR. STOJILKOVIC:  I think you

3        are harassing the witness.  If you

4        want to ask it a different way, I

5        will let her answer.  I just think

6        that we can read the question back.

7        I think a judge would not let that

8        question be asked that way.

9             MR. ZAPALA:  I think that the

10        witness, Costa, should be directed

11        to answer the question.  It's a

12        super simple question, and she's

13        dodging the question because she

14        knows what the answer is.

15             MR. STOJILKOVIC:  No, it's --

16             MR. ZAPALA:  So I'll ask it

17        again.

18           Q.   Is it your testimony, after

19       having been employed and paid

20       significant sums of money by a

21       Defendant in the broiler's case, as

22       an economic expert in that case, is

23       it your testimony that you don't

24       know one way or another whether

25       there were negotiations between
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1           STIROH - HIGHLY CONFIDENTIAL

2       direct purchaser customers and the

3       Defendants in the broiler industry,

4       is that your testimony?

5           A.   Everything that you just

6       said is not my testimony.

7             As I answered before, my

8       assignment in the broiler's case was

9       different.  It wouldn't surprise me

10       if there were negotiations, but I am

11       not the person that can give you

12       that testimony here today because I

13       don't remember looking at any

14       individual pricing patterns the way

15       I did in this case.

16             I'm sure there are other

17       experts that could answer that for

18       you.  If you have my report or want

19       me to take a look at that, I could

20       refresh myself on what data I looked

21       at.

22             I recall looking at production

23       decisions that Wayne Farms either

24       made and then the production output

25       that was different from the decision
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1           STIROH - HIGHLY CONFIDENTIAL

2       because of factors relating to

3       disease or weather.  But I just

4       don't remember offering testimony

5       about customer negotiations.  But

6       again, it wouldn't surprise me if it

7       was there.  I'm just not the person

8       who could affirm it for you.

9           Q.   Yeah, But my question

10       wasn't whether you provided

11       testimony on it.  My question was

12       whether you recall seeing evidence

13       of it.  That's different, right?

14             MR. STOJILKOVIC:  Objection,

15        asked and answered.

16           A.   I hear the difference in

17       your words.  But my answer is the

18       same.  If I -- if I -- what I

19       provide the testimony on is also the

20       subject of things that I have

21       studied and taken into account and

22       might have a better recollection of.

23             In this case, I've got charts

24       that show individual pricing patters

25       by customer.  I don't remember
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1           STIROH - HIGHLY CONFIDENTIAL

2       having done something similar in the

3       work for broilers that might give me

4       a better recollection of what

5       individual outcomes were.  It was

6       just not part of what my work was.

7             And as far as I can tell you

8       sitting here today, I don't think I

9       can give you anymore than that.

10           Q.   You submitted an expert

11       report in the turkey case too,

12       correct?

13           A.   Yes.

14           Q.   Can you recall seeing

15       evidence of negotiations between the

16       Defendants and their direct

17       purchasers customers in that case?

18           A.   Yes.

19           Q.   And the class was certified

20       in that case, correct?

21           A.   Yes.

22           Q.   All right.  You submitted

23       an expert report in pork, correct?

24           A.   I did.

25           Q.   You recall seeing evidence
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1           STIROH - HIGHLY CONFIDENTIAL

2       in that case of negotiations between

3       Defendant's and their direct

4       purchaser customers?

5           A.   I think, unfortunately, I'd

6       have to go and look at what I did in

7       pork as well.  My testimony was not

8       at the class certification stage.  I

9       expect there were individual

10       negotiations.  I don't remember

11       what, if any, role, it played in my

12       opinions or what role that had in

13       the class certification decision.

14           Q.   And as you point out in the

15       pork case, the class, the direct

16       purchaser class, was certified,

17       correct?

18           A.   I believe so, yes.

19           Q.   And you submitted an expert

20       report in the HDD's case, correct?

21           A.   I did, yes.

22           Q.   And do you recall evidence

23       of negotiations between the

24       defendants and their direct

25       purchaser clients in the HDD's
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1           STIROH - HIGHLY CONFIDENTIAL

2       this case, are you?

3           A.   I am not.  It is my

4       understanding based -- including on

5       work that I, myself, have done, that

6       when there are -- even when there

7       are class actions, there may be

8       individual parties that bring suits

9       on their own and the methods and

10       information that they use to

11       establish impact and damages may

12       differ from the methods and

13       information that a class expert may

14       use.

15           Q.   Or they may be the same,

16       right?

17           A.   Potentially they would be

18       the same.  Except in a situation

19       where the models put forward by a

20       plaintiff's expert would not show

21       damages to an individual DAP then

22       they would not anticipate that they

23       would bring that model.

24           Q.   All right.  Directing your

25       attention to paragraph 80.  Just
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1           STIROH - HIGHLY CONFIDENTIAL

2       more than Greenfield entry.  That

3       opinion, notwithstanding, it doesn't

4       impact the opinions that I have with

5       respect to the individual issues of

6       individual Plaintiffs.

7           Q.   So the answer is no, that

8       at least at this stage of the case,

9       class certification, you do not have

10       an opinion on whether or not

11       barriers to entry exist for the beef

12       market?

13           A.   I do not have an opinion

14       that -- I imagine I would if there

15       were such a thing as class

16       certification hearing in this

17       matter, that I would offer as part

18       of my direct testimony if I were to

19       have an opportunity to explain my

20       findings and the bases for them, I

21       don't think that would be something

22       I would talk about.  I do have an

23       opinion on barriers to entry

24       generally and how they factor into

25       an antitrust case.
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1           STIROH - HIGHLY CONFIDENTIAL

2             And I noted that in this

3       matter the three Plaintiffs' experts

4       that I am addressing, when they talk

5       about barriers to entry, they are

6       talking about Greenfield entry and I

7       have an opinion that that's not the

8       relevant threshold in an antitrust

9       case.  What you care about is

10       whether there are barriers to

11       expansion or some ability of

12       somebody outside of the alleged

13       cartel to compete on price.  And

14       that doesn't -- isn't always a brand

15       new entrant to the brand new entrant

16       is not always relevant to that

17       analysis, although, it's frequently

18       part of the discussion.

19           Q.   In the opinion that you've

20       offered in this case at class

21       certification, do you offer an

22       opinion on what percent of the beef

23       processing capacity is controlled by

24       the defendant during the relevant

25       time period?
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1           STIROH - HIGHLY CONFIDENTIAL

2           A.   I do not.  I have a

3       recollection that I think it is

4       Dr. Williams that says about 65 to

5       70 percent of the capacity is under

6       the control of the Defendants.

7       There are other measures in other

8       reports about the amount of sales.

9       I am not offering a contradictory

10       opinion.

11             I note that when there are

12       sales outside of the -- of an

13       alleged cartel group, that that can

14       still have an influence on price and

15       generates the possibility that

16       Plaintiffs that purchased from

17       defendants may still pay a

18       competitive price if they have

19       access to non-defendant supply and

20       if there are non-defendants that can

21       accommodate additional sales to

22       additional purchasers.

23           Q.   And on pass through, you

24       don't calculate pass-through levels

25       for any indirect purchaser; is that
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1           STIROH - HIGHLY CONFIDENTIAL

2       pass through.  I noted that that is

3       one of the things that they said.  I

4       do not offer a different means of

5       calculating pass through in this

6       case.

7           Q.   Now, your report uses the

8       phrase "single on varying

9       overcharge."  Do you recall that?

10           A.   I do.

11           Q.   Where does that phrase come

12       from?

13           A.   I don't know that it comes

14       from anything other than my -- what

15       I would call what Plaintiffs'

16       experts have done in their

17       overcharge regression where the

18       overcharge in 2015 is the same as in

19       2010 and every period in between --

20       sorry, I said that wrong.  2015 and

21       2020 and every period in between.

22           Q.   Now, you recognize that

23       Dr. Mangum also looked at annual

24       effects as a sensitivity analysis,

25       correct?
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1           STIROH - HIGHLY CONFIDENTIAL

2           A.   Yes.

3           Q.   And do you address that

4       anywhere in your report?

5           A.   I don't have a specific

6       analysis about his individual year

7       affects.  The critiques that I have

8       about those averages applying to all

9       customers still apply.  He doesn't

10       do a test to see where -- I think in

11       2015 he gets his substantially lower

12       overcharge than other years.

13       Whether all customers in 2015 paid

14       an overcharge, it -- the discussion

15       that I had earlier with the prior

16       questioner about the timing of the

17       conduct and the impact, that is not

18       solved by Dr. Mangum's breaking up

19       the overcharge by year.  It's a

20       mismatch between the theory and the

21       model.

22             What he's doing demonstrates

23       that the average doesn't apply to

24       all purchasers and we know that

25       there are purchasers that bought in
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1           STIROH - HIGHLY CONFIDENTIAL

2       different periods, not all of the

3       class bought throughout the entirety

4       of the period.

5           Q.   Other than your general

6       critiques, however, you don't

7       specifically address the sensitivity

8       test that Dr. Mangum did to look at

9       annual affects; is that right?

10           A.   I don't propose a different

11       way of looking at annual affects.

12       Primarily I am focused on whether

13       they are given the models that they

14       have put forward, do their models

15       establish impact on all of the

16       members of their respective classes,

17       or for the overcharge model, all of

18       the direct purchasers in the -- that

19       are in the supply chain.  And it is

20       my opinion that they do not, and

21       that opinion holds for the reasons

22       that I give in my report for the --

23       Dr. Mangum's sensitivity test.

24             It's my understanding that

25       what he's putting forward as his
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1           STIROH - HIGHLY CONFIDENTIAL

2       regressions; is that correct?

3           A.   It is.

4           Q.   Column D is then your test

5       of the customer specific

6       interactions; is that right?

7           A.   Correct.

8           Q.   Now, anywhere in your

9       report, do you report the number of

10       DPP class members that pass one or

11       the other of your tests?

12           A.   I do not.  I'm looking at

13       the fact that either test reveals

14       the presence of uninjured class

15       members, and I do not look at a

16       threshold of direct purchasers who

17       are shown to have an overcharge in

18       one -- at least one of the tests.

19       It is my opinion that the models, as

20       they stand, reveal the presence of

21       uninjured class members and that the

22       models, as they stand, have

23       additional flaws such that what they

24       are purporting to measure as an

25       overcharge is not reliably
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1           STIROH - HIGHLY CONFIDENTIAL

2       considered an overcharge even in the

3       framework that they are being

4       presented.

5           Q.   So it's your opinion that

6       if a DPP class member shows a

7       statistically significant overcharge

8       under column C, your individual

9       customer regression, but not under

10       column D, your customer specific

11       interaction test, then that direct

12       purchaser class member is not

13       injured; is that right?

14           A.   That is not quite right.

15       My -- if they are -- have a

16       statistically significant and

17       positive overcharge in one column

18       but not the other, all I can tell

19       you is that the model does not

20       reliably tell you there's an

21       overcharge for that customer.  The

22       model -- the tests of -- both of the

23       tests reveal the presence of

24       uninjured class members even if the

25       model were correct.
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1           STIROH - HIGHLY CONFIDENTIAL

2       They -- as an economic matter, that

3       wouldn't happen, they would choose

4       to do something else.

5           Q.   Dr. Stiroh, I'm interested

6       in the underpinnings of your opinion

7       in this case.  Did you do any

8       independent analysis in Figure 7.2

9       regarding the underpayment rates to

10       the cattle class?

11           A.   My analysis in Figure 7.2,

12       as you can see from the headings,

13       incorporates the underpayment rates

14       that Dr. Lamb opines, and it is

15       within the section that combined the

16       combined set of conduct based on the

17       outcomes that I -- that are being

18       put forward in various phases of the

19       case are not economically rational

20       from Defendant's point of view.

21       That means they would -- you would

22       not expect those to arrive -- arise

23       in a market free of the conduct

24       alleged.

25           Q.   But you did no independent
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1           STIROH - HIGHLY CONFIDENTIAL

2       analysis other than borrow the

3       opinions of Dr. Lamb to come up with

4       Figure 7.2; is that correct?

5             MR. STOJILKOVIC:  Objection to

6        the form.

7           A.   I think it is not correct.

8       The independent analysis that I'm

9       doing is Figure 7.2.  The inputs of

10       it come from Plaintiffs' experts'

11       reports deliberately.  I am showing

12       that what Plaintiffs' experts have

13       put forward individually are not, as

14       a whole, economically rational.

15           Q.   But you understand each of

16       the Plaintiffs are in separate

17       cases, correct?

18           A.   I understand that there are

19       separate complaints.  That all of

20       the downstream complaints all have

21       some similarity in saying that the

22       challenged conduct suppressed cattle

23       prices.  That means but-for the

24       conduct, their theory would be

25       cattle prices would be higher.

Page 317

Veritext Legal Solutions
215-241-1000 ~ 610-434-8588 ~ 302-571-0510 ~ 202-803-8830

CASE 0:22-md-03031-JRT-JFD     Doc. 1331-17     Filed 05/09/25     Page 19 of 20CASE 0:22-md-03031-JRT-JFD     Doc. 1461     Filed 10/15/25     Page 19 of 20



1

2   STATE OF NEW YORK      )

3                ss.:

4   COUNTY OF NEW YORK     )

5

6             I, ERICA L. RUGGIERI, RPR and a

7      Notary Public within and for the State

8      of New York, do hereby certify:

9           That I reported the proceedings

10      in the within-entitled matter, and

11      that the within transcript is a true

12      record of such proceedings.

13           I further certify that I am not

14      related by blood or marriage, to any

15      of the parties in this matter and

16      that I am in no way interested in the

17      outcome of this matter.

18           IN WITNESS WHEREOF, I have

19      hereunto set my hand this 26th day of

20      March, 2025.

21

22

         <%5025,Signature%>

23           ERICA L. RUGGIERI, RPR, CSR, CLR

24

25
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1               UNITED STATES DISTRICT COURT

2              FOR THE DISTRICT OF MINNESOTA

3                          -o0o-

4   IN RE: CATTLE AND BEEF       )

  ANTITRUST LITIGATION         ) Case No.:

5                                ) 22-md-3031 (JRT/JFD)

  This Document Relates To:    )

6   Consumer Indirect Purchaser  )

  Plaintiff Actions            )

7   _____________________________)

8

9

10

11

12      REMOTE 30(b)(1) DEPOSITION OF CINDY ABERNATHY

13

14                      Taken via Zoom

15              On Wednesday, January 10, 2024

16                      At 10:01 a.m.

17

18

19

20

21

22

23

24

25   Reported by:  Emily A. Gibb, RPR, CSR, CCR

  Certified: Utah, Nevada, California, Idaho Washington
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1   of receipts for beef purchases, and I just wanted to

2   ask if you had any other receipts for beef purchases

3   from before June of 2020 that you hadn't provided to

4   your legal counsel.

5       A.   I believe I've provided everything I could.

6   A lot of times when they asked me if I wanted a

7   receipt at the farmers' market, I said no and didn't

8   get one.  So that's why only a couple of those were

9   turned in.

10            MR. STRATFORD:  Okay.  No other questions

11   from me.

12            MS. WOLF:  Okay.  We have a couple

13   questions.

14

15                       EXAMINATION

16   BY MS. WOLF:

17       Q.   Ms. Abernathy, thanks very much for your

18   time today.

19            You testified earlier that you had a

20   preference for organic, grass-fed, and humanely

21   raised beef; is that right?

22       A.   Yes.

23       Q.   Even though those are your preferences, do

24   you occasionally buy conventionally raised beef?

25       A.   Yes.
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1                  REPORTER'S CERTIFICATE

2

3            I, the undersigned Certified Shorthand

4   Reporter, holding a valid and current license issued

5   by the State of Utah, do hereby certify:

6            That said proceedings were taken down by me

7   in shorthand at the time and place therein set forth

8   and thereafter transcribed under my direction and

9   supervision.

10            I further certify that I am neither counsel

11   for nor related to any party to said action nor in

12   any way interested in the outcome thereof.

13            The dismantling, unsealing, or unbinding of

14   the original transcript will render the Reporter's

15   certificate null and void.

16

17            IN WITNESS WHEREOF, I have subscribed my

18   name on this date: January 16, 2024.

19

20                  <%28531,Signature%>

                     Emily A. Gibb

21                      Certified Shorthand Reporter

22

23

24

25
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1              UNITED STATES DISTRICT COURT

2             FOR THE DISTRICT OF MINNESOTA

3 IN RE CATTLE AND BEEF    )

ANTITRUST LITIGATION     )Case No.

4                          )No. 22-md-3031 (JRT/JFD)

                         )

5 This Document Relates    )

To:                      )

6 Consumer Indirect        )

Purchaser Plaintiff      )

7 Actions.                 )

---------------------------)

8

9

10                FRIDAY, DECEMBER 6, 2024

11                         - - -

12      Remote Deposition of LEIGH TILLER, beginning at

13 9:08 a.m., before Nancy J. Martin, a Registered Merit

14 Reporter, Certified Shorthand Reporter.  All parties

15 appeared remotely.

16

17

18

19

20

21

22

23 REPORTED BY NANCY J. MARTIN

24 CSR. NO. 9504, RMR, RPR

25 PAGES 1 - 59
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1 Ashton Place.

2      Q.  Are you familiar with grades of beef set by

3 the USDA?

4      A.  Vaguely, yes.

5      Q.  Like prime, choice, select, does that ring a

6 bell?

7      A.  Yes.

8      Q.  Do you ever make beef purchases based on

9 those grades?

10      A.  I have, yes.

11      Q.  Can you tell me more about that.

12      A.  Usually the steaks I buy are -- have a little

13 sticker that says "Choice" or "Prime."  Those are the

14 two words that I recall, choice or prime.  They have

15 little stickers on the packages that indicate that

16 they're a prime cut.

17      Q.  Of the steaks that you purchase at Kroger,

18 how often are they labeled as prime?

19      A.  Almost always actually.

20      Q.  So do --

21      A.  Unless I had them cut for me.  Quantify

22 that -- qualify that.

23      Q.  Okay.  In which case it doesn't have a label?

24      A.  No.  They just cut them and wrap them up for

25 me and just give them to me, the weight.
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1                 C E R T I F I C A T E

2      I do hereby certify that the aforesaid testimony

3 was taken before me, pursuant to notice, at the time

4 and place indicated; that said deponent was by me duly

5 sworn to tell the truth, the whole truth, and nothing

6 but the truth; that the testimony of said deponent was

7 correctly recorded in machine shorthand by me and

8 thereafter transcribed under my supervision with

9 computer-aided transcription; that the deposition is a

10 true and correct record of the testimony given by the

11 witness; and that I am neither of counsel nor kin to

12 any party in said action, nor interested in the

13 outcome thereof.

14

15                <%975,Signature%>

               Nancy J. Martin, RMR, CSR

16

17 Dated:  December 13, 2024

18

19

20

21 (The foregoing certification of this transcript does

22 not apply to any reproduction of the same by any

23 means, unless under the direct control and/or

24 supervision of the certifying shorthand reporter.)

25
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CONFIDENTIAL

1              UNITED STATES DISTRICT COURT

2             FOR THE DISTRICT OF MINNESOTA

3

 _____________________________

4                               )

                              )

5  IN RE CATTLE AND BEEF        )No. 22-md-3031(JRT/JFD)

 ANTITRUST LITIGATION,        )

6                               )

                              )

7  _____________________________)

8

9

10                  *** CONFIDENTIAL ***

11               VIDEOTAPED DEPOSITION OF

12             RUSSELL W. MANGUM, III, PH.D.

13

14           Taken on behalf of Defendants at

15     611 Anton Boulevard, Costa Mesa, California,

16                 9:48 a.m. to 7:22 p.m.

17               Thursday, January 2, 2025

18                        Volume I

19

20

21  Stenographically Reported By:

 Melissa M. Villagran, RPR

22  CSR No. 12543

23  Job No. 7085628

24  PAGES 1 - 405

25
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CONFIDENTIAL

1     Q   Do you have the same level of confidence with

2  respect to the individual one year analyses that you

3  did?

4     A   If forced to come up with a model that does

5  demand more parameter estimates to give something      02:19:38

6  per year.  Out of my desire to do that, I say I can

7  make this change and run this model this way.  And

8  if somebody wants to know, I would make sure to

9  communicate, but we're requiring more of the model,

10  we're asking for more parameter estimates, they both   02:19:54

11  can be used with regression.  But I don't have the

12  feeling that arbitrarily breaking up by year is

13  driven economically.  It -- it's got a basis that

14  motivates doing that.

15     Q   Is your opinion that each direct purchaser      02:20:10

16  overpaid  percent for each of their individual

17  beef purchases during the class period?

18         MR. POZAN:  Objection to form, asked and

19  answered and mischaracterizes prior testimony.

20         THE DEPONENT:  My opinion is the  percent    02:20:21

21  is the proper measure for coming up with a -- a

22  measured effect during the class period that can,

23  yes, then be applied to every -- would -- could be

24  applied to every direct purchaser during that time

25  period for every purchase.                             02:20:37
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CONFIDENTIAL

1  BY MR. CHIAPPETTA:

2     Q   Well, let's say, for example, that there was

3  a conspiracy in the upstream market to try to drive

4  down the price of cattle.

5     A   Uh-huh.                                         06:42:02

6     Q   And that was executed and it drove down the

7  price of cattle, which is the number one input cost

8  for all of the packers and the non-defendant

9  packers.

10     A   Uh-huh.

11     Q   And as a result of that -- and let's assume

12  there's no conspiracy downstream.

13     A   Uh-huh.

14     Q   And as a result of the reduction in the price

15  of cattle and competition, that leads to a reduction   06:42:19

16  in the price of beef.

17     A   Okay.

18         MR. POZAN:  I'll just object really quickly.

19         Incomplete hypothetical.

20         THE DEPONENT:  Your hypothetical is that        06:42:31

21  there was a conspiracy, that its effects are limited

22  to dropping the -- getting a decrease in the price

23  of cattle.  But because of the price of cattle

24  decrease, that brought prices down.

25         I don't see how that's rational or logical.     06:42:51
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CONFIDENTIAL

1         Because if the idea was to coordinate in a

2  conspiracy to bring your input prices down, and

3  then, once they went down, you compete vigorously

4  such that you got nothing out of it, I would say,

5  "What kind of conspiracy are we talking about?"        06:43:04

6  BY MR. CHIAPPETTA:

7     Q   Well, you don't necessarily get nothing out

8  of it, though, right?

9         I mean, to the extent that they drive down

10  costs by 20 percent and they, you know, pass through   06:43:13

11  some of that cost reduction, you increase --

12  increase your margins.

13         Unless you pass it all through so --

14     A   So I see.  So --

15     Q   -- you don't you increase your margins.         06:43:21

16     A   -- maybe you -- you keep some but you --

17     Q   Yeah.

18     A   -- drop some down.  I suppose that's

19  feasible.  I just -- I'm not aware that it -- being

20  applicable to this case, but...                        06:43:32

21         But it's different than what I thought you

22  meant earlier about a conspiracy.

23         You're talking about a -- a different

24  marketplace, let's say, or something.  A conspiracy

25  in a different market, for example, cattle prices,     06:43:43
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CONFIDENTIAL

1           I, the undersigned, a Certified Shorthand

2  Reporter of the State of California, Registered

3  Professional Reporter, Certified Live Note Reporter,

4  do hereby certify:

5           That the foregoing proceedings were taken

6  before me at the time and place herein set forth;

7  that any witnesses in the foregoing proceedings,

8  prior to testifying, were duly sworn; that a record

9  of the proceedings was made by me using machine

10  shorthand which was thereafter transcribed under my

11  direction; that the foregoing transcript is a true

12  record of the testimony given.

13           Further, that if the foregoing pertains to

14  the original transcript of a deposition in a Federal

15  Case, before completion of the proceedings, review

16  of the transcript [x] was [  ] was not requested.

17  I further certify I am neither financially

18  interested in the action nor a relative or employee

19  of any attorney or party to this action.

20           IN WITNESS WHEREOF, I have this date

21  subscribed my name.

22

23  Dated: January 6 2025

24

                     <%7131,Signature%>

25                        MELISSA M. VILLAGRAN

                       CSR No. 12543 RPR
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CONFIDENTIAL

1 KYLE POZAN

2 Kjpozan@locklaw.com

3                  January 6, 2025

4 RE:    IN RE CATTLE AND BEEF ANTITRUST LITIGATION

5     1/2/2025, RUSSELL W. MANGUM, III, PH.D. (#7085628)

6     The above-referenced transcript is available for

7 review.

8     Within the applicable timeframe, the witness should

9 read the testimony to verify its accuracy. If there are

10 any changes, the witness should note those with the

11 reason, on the attached Errata Sheet.

12     The witness should sign the Acknowledgment of

13 Deponent and Errata and return to the deposing attorney.

14 Copies should be sent to all counsel, and to Veritext at

15 Calendar-PNW@Veritext.com

16

17  Return completed errata within 30 days from

18  receipt of testimony.

19      If the witness fails to do so within the time

20  allotted, the transcript may be used as if signed.

21

22                Yours,

23               Veritext Legal Solutions

24

25
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Case Name: In Re: Beef Antitrust Litigation
Date of Deposition: January 2, 2025
Witness Name: Russell Mangum

Pg. Original Text Corrected Text Explanation
34:25 cattle as one of the end points. cattle as one of the inputs. Typo / text correction

36:25 relates to the issue of rather and to what extent relates to the issue of whether and to what extent Typo / text correction

72:17 multiple episodics. multiple episodes. Typo / text correction

75:21 about Napa about Nampa Typo / text correction

86:19 allegations is the supply is effected because of the allegations is the supply is affected because of the Typo / text correction

102:16 I mean, it's not possible to do something I mean, it's not impossible to do something Typo / text correction

125:17 - 19 do we drop our prices, cattle prices, if cattle costs go low do we drop our prices, beef prices, if cattle costs go low Clarification

147:10 - 12 Documents that refer to them, like -- like Excel was mentioned as some 
purchases that JBL made, for example, in acquiring the Nampa plant.

Documents that refer to them, like -- like XL Foods was mentioned as some 
purchases that JBS made, for example, in acquiring the Nampa plant.

Typo / text correction

158:1 at the box and the cattle prices dropping. up the box and the cattle prices dropping. Typo / text correction

181:19 - 21 I talk about understanding how collusion -- collusion can work, how it ask raise 
prices, things like that.

I talk about understanding how collusion -- collusion can work, how it can raise 
prices, things like that.

Typo / text correction

185:5 in it, so it's not explicitly terministic, but it in it, so it's not explicitly deterministic, but it Typo / text correction

197:13 - 14 It -- it's got a basis that motivates doing that It -- it's got no basis that motivates doing that Clarification

198:24 There's various types that are pulled on, things There's various types that are pulled out, things Clarification

210:10 - 12 We have overcharges. There's a low of one seven, I think, the last year. We have overcharges. There's a low of 1.7 percent, I think, the last year. Clarification

212:4 - 6 But I think it has to do with, if your somebody who isn't alleged to have done 
something wrong in this case, let's say a

But I think it has to do with, if you're somebody who isn't alleged to have done 
something wrong in this case, let's say a

Typo / text correction

249:16 so I -- I would defor so I -- I would defer Typo / text correction

280:14 - 16 Yes, it was part of a larger purchase from Excel foods of multiple locations and 
Nampa was one of them.

Yes, it was part of a larger purchase from XL Foods of multiple locations and 
Nampa was one of them.

Typo / text correction

281:17 - 18 buying it from Jay Bell buying it from JBS Typo / text correction

On this 5th day of February 2025, I declare under penalty of perjury that the foregoing is true and correct. (28 U.S.C. 1746)

Russell W. Mangum, Ph. D.

Beef Class Certification Deposition Errata
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CONFIDENTIAL

1 IN RE CATTLE AND BEEF ANTITRUST LITIGATION

2 RUSSELL W. MANGUM, III, PH.D.(#7085628)

3 ACKNOWLEDGEMENT OF DEPONENT

4     I, RUSSELL W. MANGUM, III, PH.D., do hereby declare that I

5 have read the foregoing transcript, I have made any

6 corrections, additions, or changes I deemed necessary as

7 noted above to be appended hereto, and that the same is

8 a true, correct and complete transcript of the testimony

9 given by me.

10

11 ______________________________    ________________

12 RUSSELL W. MANGUM, III, PH.D. Date

13 *If notary is required

14 SUBSCRIBED AND SWORN TO BEFORE ME THIS

15 ______ DAY OF ________________, 20___.

16

17

18 __________________________

19 NOTARY PUBLIC

20

21

22

23

24

25
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��� Proving Antitrust Damages�
�
FDXVHG�WKH�VDPH�KDUPV�WKURXJK�ODZIXO�PHDQV��ZKDW�PDWWHUV�LV�ZKDW�WKH\�
GLG�DQG� OLNHO\�ZRXOG�KDYH�GRQH����)RU� LQVWDQFH�� LI� WKH�YLRODWLRQ� LV�FDUWHO�
EHKDYLRU�DQG�WKH�FODLPHG�KDUP�DUWLILFLDOO\�LQIODWHG�SULFHV��LW�LV�QRW�UHOHYDQW�
WKDW�D�PHPEHU�RI�WKH�FDUWHO�FRXOG�WKHRUHWLFDOO\�KDYH�UDLVHG�SULFHV�DFWLQJ�
DORQH�DEVHQW�WKH�FDUWHO��XQOHVV�LW�FRXOG�EH�VKRZQ�WKDW�VXFK�D�FDUWHOLVW�ZRXOG�
KDYH�GRQH�VR�UHJDUGOHVV��

&�� 0HWKRGV�IRU�4XDQWLI\LQJ�'DPDJHV�

�3ODLQWLIIV�PD\�UHO\�RQ�RQH�RU�PRUH�RI�D�QXPEHU�RI�PHWKRGRORJLHV�WR�
TXDQWLI\�WKH�GDPDJHV�DULVLQJ�IURP�DQWLFRPSHWLWLYH�FRQGXFW��,Q�HYHU\�FDVH��
KRZHYHU�� FRXUWV� UHTXLUH� WKDW� WKH� HFRQRPLF�PRGHO� XVHG�PXVW� LVRODWH� WKH�
HIIHFW� RI� WKH� DQWLFRPSHWLWLYH� FRQGXFW���� 7KH� SURFHVV� RI� VHSDUDWLQJ� RXW�
HIIHFWV�RI�WKH�FKDOOHQJHG�FRQGXFW�IURP�RWKHU�XQUHODWHG�IDFWRUV�LV�W\SLFDOO\�
DFFRPSOLVKHG�E\� FRPSDULQJ� WKH� H[SHULHQFH� LQ� WKH� DFWXDO�ZRUOG� DQG� WKH�
H[SHULHQFH�WKH�SODLQWLII�OLNHO\�ZRXOG�KDYH�KDG�LQ�D�EXW�IRU�ZRUOG�IUHH�RI�
WKH�FKDOOHQJHG�DQWLFRPSHWLWLYH�FRQGXFW��KROGLQJ�DOO�RWKHU�IDFWRUV�WKH�VDPH��

$� YDULHW\� RI�PRGHOV� FDQ� EH� XVHG� WR� UH�FRQVWUXFW� WKH� EXW�IRU�ZRUOG��
LQFOXGLQJ�³%HIRUH�'XULQJ�$IWHU´�PRGHOV��³<DUGVWLFN´�PRGHOV��3URMHFWLRQ�
EDVHG� PRGHOV�� DQG� &RXUQRW� RU� %HUWUDQG� VLPXODWLRQ� PRGHOV�� 7KHVH� DUH�
GHVFULEHG�LQ�PRUH�GHWDLO�LQ�ODWHU�FKDSWHUV��EXW�DQ�RYHUYLHZ�LV�SURYLGHG�KHUH��

Before-During-After Models�� 7KHVH� PRGHOV� VHHN� WR� LVRODWH� KDUP�
IORZLQJ� IURP� WKH� FKDOOHQJHG� DQWLFRPSHWLWLYH� FRQGXFW� E\� FRPSDULQJ� WKH�
SODLQWLII¶V�H[SHULHQFH�LQ�WKH�VDPH�PDUNHW�EHIRUH��RU�DIWHU��WKH�PLVFRQGXFW�

������������������������������������������������������
���� See��e.g.��6WRU\�3DUFKPHQW�&R��Y��3DWHUVRQ�3DUFKPHQW�3DSHU�&R.������8�6��

���� �������� ,Q� Story Parchment�� WKH� SODLQWLII� ZDV� SHUPLWWHG� WR� VHHN�
GDPDJHV�EDVHG�RQ�WKH�HQWLUH�GLIIHUHQFH�EHWZHHQ�SUHYDLOLQJ�SULFHV�EHIRUH�
DQG�DIWHU�WKH�DOOHJHG�SUHGDWLRQ��GHVSLWH�GHIHQGDQWV¶�FODLP�WKDW�WKH\�FRXOG�
KDYH�ORZHUHG�SULFHV�DQ\ZD\�E\�LQGHSHQGHQW��DQG�KHQFH�ODZIXO��PHDQV��See 
id.� DW���������6R� ORQJ�DV� ³WKH�ROG�SULFHV�ZHUH� UHDVRQDEOH�� DQG� WKDW� WKH\�
ZRXOG�QRW�KDYH�FKDQJHG�E\�UHDVRQ�RI�DQ\�HFRQRPLF�FRQGLWLRQ��EXW�ZRXOG�
KDYH�EHHQ�PDLQWDLQHG�H[FHSW�IRU�WKH�XQODZIXO�DFWV´�RI�WKH�GHIHQGDQWV��WKH�
MXU\�PLJKW�EDVH�GDPDJHV�RQ�WKH�GLIIHUHQFH�EHWZHHQ�WKH�ROG�SULFH�DQG�WKH�
QHZ�RQH��Id. See also +�-���,QF��Y��,77�&RUS�������)��G��������������WK�&LU��
�������GHIHQGDQW�PD\�QRW�FKDOOHQJH�GDPDJH�PRGHO¶V�DVVXPSWLRQ�RI�SULFHV�
DW� OHYHOV� EHIRUH� GHIHQGDQW¶V� SUHGDWRU\� SULFH� FXWWLQJ� E\� DVVHUWLQJ� WKDW�
GHIHQGDQW�FRXOG�KDYH�FRPSHWHG�ZLWK�ORZHU�EXW�QRQ�SUHGDWRU\�SULFHV���

���� See��e.g.��&RPFDVW�&RUS��Y��%HKUHQG������6��&W���������������������see also 
infra Q�����³D�GHIHQGDQW�ZKRVH�ZURQJIXO�FRQGXFW�KDV�UHQGHUHG�GLIILFXOW�WKH�
DVFHUWDLQPHQW� RI� WKH� SUHFLVH� GDPDJHV� VXIIHUHG� E\� WKH� SODLQWLII�� LV� QRW�
HQWLWOHG�WR�FRPSODLQ�WKDW�WKH\�FDQQRW�EH�PHDVXUHG�ZLWK�WKH�VDPH�H[DFWQHVV�
DQG�SUHFLVLRQ�DV�ZRXOG�RWKHUZLVH�EH�SRVVLEOH´���

�3ODLQWLIIV�PD\�UHO\�RQ�RQH�RU�PRUH�RI�D�QXPEHU�RI�PHWKRGRORJLHV�WR�\ \
TXDQWLI\�WKH�GDPDJHV�DULVLQJ�IURP�DQWLFRPSHWLWLYH�FRQGXFW��,

\ �
J�³%HIRUH�'XULQJ�$IWHU´�PRGHOV��³<DUGVWLFN´�PRGHOV��3URMHFWLRQ�RJ J � �

EDVHG� PRGHOV�� DQG� &RXUQRW� RU� %HUWUDQG� VLPXODWLRQ� PRGHOV��
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ZLWK� LWV� H[SHULHQFH� GXULQJ� WKH� WLPH� WKH� FRQGXFW�ZDV� RQJRLQJ��ZKLFK� LV�
VRPHWLPHV� UHIHUUHG� WR� DV� WKH� ³GDPDJHV� SHULRG�´� 7KH� ³%HIRUH�'XULQJ´�
PRGHO�DFNQRZOHGJHV�WKH�OLNHOLKRRG�WKDW�IRU�D�SODLQWLII�ZKR�SDUWLFLSDWHG�LQ�
WKH�same PDUNHW�EHIRUH�RU�DIWHU�WKH�GDPDJHV�SHULRG��LWV�DFWXDO�H[SHULHQFH�
LQ� WKH� WLPH� SHULRG� EHIRUH� WKH� YLRODWLRQ� PD\� VHUYH� DV� D� SUR[\� IRU� WKH�
SODLQWLII¶V�EXW�IRU�H[SHULHQFH�GXULQJ�WKH�GDPDJHV�SHULRG����$�VLPLODU�ORJLF�
DSSOLHV� WR� WKH� ³'XULQJ�$IWHU´� PRGHO�� ZKHUH�� WKH� SODLQWLII¶V� DFWXDO�
H[SHULHQFH�DIWHU�WKH�GDPDJHV�SHULRG�PD\�VHUYH�DV�D�SUR[\����

Yardstick Models.�7KHVH�PRGHOV�VHHN�WR�LVRODWH�KDUP�IORZLQJ�IURP�WKH�
FKDOOHQJHG�DQWLFRPSHWLWLYH�FRQGXFW�E\�FRPSDULQJ� WKH�H[SHULHQFH�RI� WKH�
SODLQWLII�LQ�D�PDUNHW�VXEMHFW�WR�DQWLFRPSHWLWLYH�FRQGXFW�WR�WKH�H[SHULHQFH�
RI�WKH�SODLQWLII��RU�DQRWKHU�ILUP��LQ�D�FRPSDUDEOH�PDUNHW�XQDIIHFWHG�E\�WKH�
GHIHQGDQW¶V�YLRODWLRQ����7KH�\DUGVWLFN�HPSOR\HG�PXVW�EH�FRPSDUDEOH� WR�
WKH�LQGXVWU\�DQG�ILUP�LQ�TXHVWLRQ����7KH�\DUGVWLFN�PHWKRG�LV�SDUWLFXODUO\�
XVHIXO� ZKHUH� WKH� EHIRUH�GXULQJ�DIWHU� DSSURDFK� LV� LQDSSURSULDWH�� IRU�
H[DPSOH�ZKHUH�WKH�SODLQWLII�LV�D�VWDUW�XS�WKDW�QHYHU�EHJDQ�RSHUDWLRQV�LQ�WKH�
������������������������������������������������������
���� See, e.g.��%LJHORZ�Y��5.2�5DGLR�3LFWXUHV������8�6���������������������

�FRPSDULVRQ�RI�SODLQWLII¶V�SURILWV�EHIRUH�WKH�FRQVSLUDF\�WR�LWV�SURILWV�GXULQJ�
WKH� FRQVSLUDF\��� Story Parchment�� ���� 8�6�� DW� ������� �FRPSDULVRQ� RI�
SODLQWLII¶V�SULFHV�EHIRUH�D�SUHGDWRU\�SULFLQJ�FRQVSLUDF\�WR�SULFHV�GXULQJ�WKH�
FRQVSLUDF\��� (DVWPDQ�.RGDN�&R�� Y�� 6RXWKHUQ� 3KRWR�0DWHULDOV� &R��� ����
8�6�� ����� ������� ������� �FRPSDULVRQ� RI� SODLQWLII¶V� SURILWV� EHIRUH� LWV�
XQODZIXO� WHUPLQDWLRQ� WR� SURILWV� DIWHU� WKH� WHUPLQDWLRQ��� In re� 0XVKURRP�
'LUHFW�3XUFKDVHU�$QWLWUXVW�/LWLJ���1R����������������:/����������DW�
��
�(�'��3D��-XO\������������³7KH�SXUSRVH�RI�VHSDUDWLQJ�FRQGXFW�IUHH�SHULRGV�
DQG�FRQGXFW�SHULRGV� LV� WR�FUHDWH� D�EHQFKPDUN�FRQGXFW� IUHH�SHULRG�DV� DQ�
HYLGHQWLDU\�IRXQGDWLRQ�IRU�LQIHUULQJ�ZKDW�WKH�SULFHV�ZRXOG�KDYH�EHHQ�LQ�WKH�
>FRQGXFW@�SHULRG>V@�EXW�IRU�WKH�>DOOHJHG@�LOOHJDO�DFWLYLW\�´���LQWHUQDO�TXRWHV�
RPLWWHG�.�

���� See, e.g.��,QGHSHQGHQFH�7XEH�&RUS��Y��&RSSHUZHOG�&RUS�������)��G������
���������WK�&LU���������rev’d on other grounds������8�6��������������

���� See, e.g.��Bigelow������8�6��DW�������� �FRPSDULVRQ�RI�SODLQWLII¶V�SURILWV�
GXULQJ�WKH�FRQVSLUDF\�WR�WKRVH�RI�D�FRPSDUDEOH�FRPSHWLWRU�QRW�DIIHFWHG�E\�
WKH� FRQVSLUDF\��� See also� LePage’s�� ���� )��G� DW� ���� �³DQ� H[SHUW� PD\�
FRQVWUXFW� D� UHDVRQDEOH� RIIHQVH�IUHH� ZRUOG� DV� D� \DUGVWLFN� IRU� PHDVXULQJ�
ZKDW�� K\SRWKHWLFDOO\�� ZRXOG� KDYH� KDSSHQHG� µEXW� IRU¶� WKH� GHIHQGDQW¶V�
XQODZIXO�DFWLYLWLHV�´���&RQZRRG�&R��Y��8�6��7REDFFR�&R�������)��G������
������WK�&LU���������\DUGVWLFN�LV�DPRQJ�³JHQHUDOO\�DFFHSWHG�PHWKRGV�IRU�
SURYLQJ�DQWLWUXVW�GDPDJHV´���

���� (OHYHQ�/LQH�Y��1��7H[��6WDWH�6RFFHU�$VV¶Q�������)��G������������WK�&LU��
�������³$Q�DQWLWUXVW�SODLQWLII�ZKR�XVHV�D�\DUGVWLFN�PHWKRG�RI�GHWHUPLQLQJ�
ORVW�SURILW�EHDUV�WKH�EXUGHQ�WR�GHPRQVWUDWH�WKH�UHDVRQDEOH�VLPLODULW\�RI�WKH�
EXVLQHVV�ZKRVH�HDUQLQJ�H[SHULHQFH�KH�ZRXOG�ERUURZ�´���
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DIIHFWHG� PDUNHW���� RU� ZKHUH� GDWD� IRU� WKH� PDUNHW� IUHH� RI� WKH� DQWLWUXVW�
YLRODWLRQ� DUH� QRW� DYDLODEOH�� 7KH� \DUGVWLFN� DSSURDFK� RIWHQ� UHTXLUHV� GDWD�
DERXW�WKH�SUR[\�PDUNHW�SDUWLFLSDQW¶V�VDOHV�DQG�SURILWV��RU�SULFHV�SDLG��7KHVH�
GDWD�VHUYH�DV�D�SUR[\�WR�UHIOHFW�ZKDW�WKH�SODLQWLII¶V�H[SHULHQFH�ZRXOG�KDYH�
EHHQ� EXW� IRU� WKH� LOOHJDO� FRQGXFW� DQG�� DV� VXFK�� ZKHQ� FRPSDUHG� WR� WKH�
SODLQWLII¶V�DFWXDO�H[SHULHQFH�FDQ�SURYLGH�D�PHDQV�WR�PHDVXUH�WKH�GDPDJHV�
VXIIHUHG��

,Q�HLWKHU� WKH�EHIRUH�GXULQJ�DIWHU�DSSURDFK�RU� WKH�\DUGVWLFN�DSSURDFK�
LVVXHV� RI� FRPSDUDELOLW\� PD\� DULVH�� ,Q� WKH� IRUPHU�� FKDQJHV� LQ� PDUNHW�
FRQGLWLRQV�GXULQJ�WKH�GDPDJHV�SHULRG�PD\�UDLVH�GRXEWV�DERXW� WKH�GLUHFW�
FRPSDUDELOLW\�RI�WKH�GDPDJHV�SHULRG�SULFHV�RU�SURILWV�WR�SULFHV�DQG�SURILWV�
EHIRUH�RU�DIWHU��:LWK� UHVSHFW� WR�D�\DUGVWLFN�DSSURDFK��GLIIHUHQFHV� LQ� WKH�
\DUGVWLFN� DQG� WKH� PDUNHW� VXEMHFW� WR� DQWLFRPSHWLWLYH� FRQGXFW� PD\� UDLVH�
TXHVWLRQV�DERXW�WKHLU�FRPSDUDELOLW\��+RZHYHU��D�SHUIHFW�FRPSDUDWRU�LV�QRW�
UHTXLUHG��DQG�DGMXVWPHQWV�PD\�EH�XVHG�WR�DFFRXQW�IRU�GLIIHUHQFHV����7KXV��
ZKLOH�LQ�VRPH�FDVHV�WKH�SUR[\�PD\�EH�VR�ODFNLQJ�LQ�FRPSDUDELOLW\�WKDW�WKH�
FRXUW�ZLOO�UHMHFW�LW����ZKHWKHU�WKH�SUR[\�LV�UHDVRQDEO\�FRPSDUDEOH�LV�XVXDOO\�
D� TXHVWLRQ� IRU� WKH� WULHU� RI� IDFW���� 7KLV� LV� EHFDXVH� RQO\� D� UHDVRQDEOH�

������������������������������������������������������
���� See, e.g.��/HKUPDQ�Y��*XOI�2LO�&RUS�������)��G������������WK�&LU��������

�\DUGVWLFN� PHWKRG� DYDLODEOH� WR� SODLQWLII� ³ZKR� LV� GULYHQ� RXW� RI� EXVLQHVV�
EHIRUH�KH�LV�DEOH�WR�FRPSLOH�DQ�HDUQLQJV�UHFRUG´���

���� See, e.g.��%OXH�&URVV�	�%OXH�6KLHOG�8QLWHG�Y��0DUVKILHOG�&OLQLF������)��G�
��������������WK�&LU���������$�ODFN�RI�FRPSDUDELOLW\�PD\�FXW�HLWKHU�ZD\��
WKH�SUR[\�PD\�XQGHUVWDWH�WKH�VXFFHVV�WKH�SODLQWLII�ZRXOG�KDYH�DFKLHYHG�EXW�
IRU� WKH� YLRODWLRQ�� PDNLQJ� WKH� GDPDJHV� HVWLPDWH� FRQVHUYDWLYH�� RU� PD\�
RYHUVWDWH�WKH�SODLQWLII¶V�EXW�IRU�VXFFHVV��LQIODWLQJ�WKH�GDPDJHV��'HIHQGDQWV�
ZLOO�QDWXUDOO\�IRFXV�RQ�WKH�ODWWHU�SRVVLELOLW\�WR�WKH�H[FOXVLRQ�RI�WKH�IRUPHU��
%HFDXVH�D�SUR[\�PHWKRGRORJ\�LV�D�QHFHVVDULO\�LPSUHFLVH�ZD\�WR�LVRODWH�WKH�
HIIHFWV�RI�DQ�DQWLWUXVW�YLRODWLRQ��LWV�VXIILFLHQF\��DW�OHDVW�DV�DQ�LQLWLDO�PDWWHU��
VKRXOG�UHVW�RQ�D�VWDQGDUG�RI�RYHUDOO�UHDVRQDEOHQHVV��VXEMHFW�WR�PRUH�GHWDLOHG�
UHEXWWDO��See, e.g.��1DWLRQDO�)DUPHUV¶�2UJ��Y��$VVRF��0LON�3URGXFHUV������
)��G� ������ �������� ��WK�&LU�� �������amended�� ���� )��G� ����� ��WK�&LU��
�������

���� See, e.g.��(OHYHQ�/LQH�Y��1��7H[��6WDWH�6RFFHU�$VV¶Q������)��G�������������
��WK� &LU�� ������ �DYHUDJH� RI� SODLQWLII¶V� H[SHULHQFH� LQ� RWKHU� PDUNHWV� QRW�
VKRZQ�WR�EH�FRPSDUDEOH�LV�LQVXIILFLHQW���

���� See, e.g.��,PDJH�7HFK��6HUYV��Y��(DVWPDQ�.RGDN�&R�������)��G������������
��WK� &LU�� ������� In re 3URJUDI� $QWLWUXVW� /LWLJ��� 1R�� ��������� �����:/�
���������DW�
���'��0DVV��'HF�������������³>L@W�ZDV�IRU�WKH�MXU\�WR�FRQVLGHU�
>SODLQWLII
V@�DUJXPHQWV�DERXW�WKH�>GLIIHUHQFHV�EHWZHHQ�WKH�\DUGVWLFN�DQG�WKH�
EXW�IRU�ZRUOG@�RQ�WKH�YDOLGLW\�RI�FRPSDULVRQ�DQG�WR�DGMXVW�LWV�GDPDJH�DZDUG�
DFFRUGLQJO\´���LQWHUQDO�TXRWHV�DQG�FLWDWLRQ�RPLWWHG��DOWHUDWLRQV�LQ�RULJLQDO���
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DSSUR[LPDWLRQ�LV�QHFHVVDU\�IRU�GDPDJHV��VR�D�SUR[\�FDQ�EH�DSSOLHG�HYHQ�LI�
LW�GRHV�QRW�IXOO\�FRUUHVSRQG�WR�WKH�SODLQWLIIV¶�VLWXDWLRQ����

%HFDXVH�WKH�EHIRUH�GXULQJ�DIWHU�DSSURDFK�ORRNV�RXWVLGH�WKH�GDPDJHV�
SHULRG�LQ�WKH�VDPH�PDUNHW��DQG�WKH�\DUGVWLFN�DSSURDFK�ORRNV�WR�D�GLIIHUHQW�
PDUNHW��RQH�PD\�QHHG�WR�H[DPLQH�FKDQJHV�LQ�HFRQRPLF�FRQGLWLRQV�RYHU�
WLPH�RU� DFURVV�PDUNHWV�� WKH�SODLQWLII¶V� FLUFXPVWDQFHV�� RU� RWKHU�YDULDEOHV�
ZKLFK� FRXOG� DIIHFW� SULFHV�� VDOHV�� DQG� SURILWV�� 2QH� WRRO� ZLGHO\� XVHG� E\�
HFRQRPLVWV� WR� DFFRXQW� IRU� VXFK� FKDQJHV� LQ� HFRQRPLF� FRQGLWLRQV� LV� D�
VWDWLVWLFDO� WHFKQLTXH� NQRZQ� DV� PXOWLSOH� UHJUHVVLRQ� DQDO\VLV���� ,Q� WKH�
FRQWH[W�RI�DQWLWUXVW�GDPDJHV��PXOWLSOH�UHJUHVVLRQ�DQDO\VLV�LV�XVHIXO�EHFDXVH�
LW�DOORZV�DQ�H[SHUW�WR�FRQWURO�IRU�YDULDEOHV�other�WKDQ�WKH�DQWLFRPSHWLWLYH�
FRQGXFW� WKDW�PD\�FKDQJH�EHWZHHQ�WKH�GDPDJHV�SHULRG��RU� WKH�PDUNHW� LQ�
TXHVWLRQ��DQG�WKH�EHQFKPDUN�RU�\DUGVWLFN�XVHG�WR�PRGHO�WKH�EXW�IRU�ZRUOG��
5HJUHVVLRQ�DQDO\VHV�DUH�GLVFXVVHG�LQ�JUHDWHU�GHWDLO�LQ�&KDSWHU����

Projection-Based Models. &RXUWV�KDYH�DOVR�DFFHSWHG�LQWHUQDO�EXVLQHVV�
SURMHFWLRQV�E\�PDUNHW�DFWRUV�RI�H[SHFWHG�SULFHV��VDOHV��RU�SURILWV� IRU� WKH�
GDPDJHV� SHULRG�� IRUPXODWHG� EHIRUH� WKH� YLRODWLRQ� ZDV� NQRZQ� RU�
DQWLFLSDWHG��DV�WKH�EDVLV�IRU�EXW�IRU�SUHGLFWLRQV����$V�RQH�FRXUW�KDV�QRWHG��

>,@QWHUQDO�SURMHFWLRQV�IRU�IXWXUH�JURZWK�RIWHQ�VHUYH�DV�OHJLWLPDWH�EDVHV�
IRU� H[SHUW�RSLQLRQV��%XVLQHVVHV� DUH�JHQHUDOO\�ZHOO�LQIRUPHG�DERXW� WKH�
LQGXVWULHV�LQ�ZKLFK�WKH\�RSHUDWH��DQG�KDYH�LQFHQWLYHV�WR�GHYHORS�DFFXUDWH�
SURMHFWLRQV��$V�VXFK��H[SHUWV�IUHTXHQWO\�XVH�D�SODLQWLII¶V�EXVLQHVV�SODQ�WR�
HVWLPDWH�WKH�SODLQWLII¶V�H[SHFWHG�SURILWV�LQ�WKH�DEVHQFH�RI�WKH�GHIHQGDQW¶V�
PLVFRQGXFW����

������������������������������������������������������
���� See�� e.g.��National Farmers’ Org.,� ���� )��G� DW� ����� �DIILUPLQJ� XVH� RI�

\DUGVWLFNV�GHVSLWH�³PDQ\�GHIHFWV´�DQG�DOWKRXJK�WKH\�PD\�QRW�EH�³SHUIHFW´���
���� See��e.g.,�&RQZRRG�&R��Y��8�6��7REDFFR�&R�������)��G�DW���������������WK�

&LU���������&LW\�RI�7XVFDORRVD�Y��+DUFURV�&KHPV���,QF.,�����)��G����������
���WK� &LU�� ������ �UHJUHVVLRQ� DQDO\VLV� LV� DPRQJ� ³ZHOO�HVWDEOLVKHG� DQG�
UHOLDEOH� PHWKRGRORJLHV´� IRU� SURYLQJ� DQWLWUXVW� GDPDJHV��� In re� +LJK�
3UHVVXUH�/DPLQDWHV�$QWLWUXVW�/LWLJ���1R�����0'/�������&/%��������:/�
�������� DW� 
�� �6�'�1�<�� $SU�� ��� ������ �UHIXVLQJ� WR� H[FOXGH� UHJUHVVLRQ�
GDPDJHV�PRGHO���

���� See, e.g.��+�-���,QF��Y��,77�&RUS�������)��G�����������������WK�&LU���������
0&,�&RPPF¶QV�&RUS��Y��$7	7������)��G�����������������������WK�&LU��
������� $XWRZHVW�� ,QF�� Y�� 3HXJHRW�� ,QF��� ���� )��G� ����� ������� ��G� &LU��
�������

���� =)�0HULWRU��//&�Y��(DWRQ�&RUS�������)��G������������G�&LU���������LQWHUQDO�
TXRWHV�DQG�FLWDWLRQV�RPLWWHG���See also�/H3DJH¶V�,QF��Y���0������)��G������
���� ��G� &LU�� ������ �DIILUPLQJ� GDPDJH� DZDUG� WKDW� XVHG�� LQWHU� DOLD��
SURMHFWLRQV�DV�EDVLV�IRU�FRPSXWLQJ�H[WHQW�RI�LQMXULHV���Autowest,�����)��G�
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��� Proving Antitrust Damages�
�

�

+RZHYHU�� LI� D� GHIHQGDQW� VKRZV� WKDW� DFWXDO� HYHQWV� DQG� FRQGLWLRQV�
GXULQJ� WKH� GDPDJHV� SHULRG� �XQUHODWHG� WR� WKH� YLRODWLRQ�� GHSDUWHG�
VXEVWDQWLDOO\� IURP� WKH� DVVXPSWLRQV� XQGHUO\LQJ� WKH� SURMHFWLRQV�� DQ�
LQIHUHQFH� WKDW� WKH� SODLQWLII� IDLOHG� WR� DFKLHYH� LWV� SURMHFWHG� SHUIRUPDQFH�
VROHO\�EHFDXVH�RI�WKH�YLRODWLRQ�PD\�EH�XQGHUPLQHG�RU�ZHDNHQHG����

Cournot and Bertrand Models. &RXUQRW�DQG�%HUWUDQG�PRGHOV SURYLGH�
DQRWKHU�PHDQV�WR�SUHGLFW�WKH�SULFHV�WKDW�ZRXOG�KDYH�SUHYDLOHG�LQ�WKH�EXW�
IRU�PDUNHW��DQG�KHQFH�GDPDJHV�LQ�SULYDWH�DQWLWUXVW�DFWLRQV��7KH\�FDQ�EH�
SDUWLFXODUO\� XVHIXO� LQ� FDVHV� ZKHUH� EHIRUH�GXULQJ�DIWHU� PRGHOV� DQG�
\DUGVWLFNV� PD\� EH� XQDYDLODEOH� RU� GLIILFXOW� WR� GHULYH�� 7KH� &RXUQRW� DQG�
%HUWUDQG� PRGHOV� DUH� VWUXFWXUH�EDVHG� PRGHOV� ZLWK� DVVXPSWLRQV� PDGH�
UHJDUGLQJ� QRQ�FRRSHUDWLYH� VWUDWHJLF� LQWHUDFWLRQ� DPRQJ� WKH� ILUPV� DEVHQW�
FRQVSLUDWRULDO� EHKDYLRU�� 7KH� &RXUQRW� PRGHO� DVVXPHV� WKDW� LQWHUDFWLRQ�
DPRQJ�ILUPV�VHWV�TXDQWLWLHV�DQG�WKHLU�FXVWRPHUV�SD\�WKH�SULFHV�GHWHUPLQHG�
E\�WKH�WRWDO�RXWSXW����7KH�%HUWUDQG�PRGHO�DVVXPHV�WKDW�LQWHUDFWLRQ�DPRQJ�
ILUPV�VHWV�SULFHV�DQG�WKHLU�FXVWRPHUV�FKRRVH�TXDQWLWLHV�DW�WKH�SULFHV�VHW����
,Q�WKH�%HUWUDQG�DQG�&RXUQRW�DSSURDFKHV�WR�TXDQWLI\LQJ�GDPDJHV��EXW�IRU�
SULFHV�DUH� VLPXODWHG�EDVHG�RQ� WKH� WKHRUHWLFDO� UHODWLRQVKLS�EHWZHHQ�SULFH�
DQG�IDFWRUV�VXFK�DV�PDUNHW�FRQFHQWUDWLRQ��GHPDQG�HODVWLFLW\��DQG�PDUJLQDO�
FRVW����

7KH�'HSDUWPHQW� RI� -XVWLFH� DQG� WKH� )HGHUDO� 7UDGH� &RPPLVVLRQ� XVH�
&RXUQRW�DQG�%HUWUDQG�PRGHOV�URXWLQHO\�LQ�HYDOXDWLQJ�SURVSHFWLYH�PHUJHUV�

������������������������������������������������������
�����KROGLQJ�WKDW�GDPDJHV�WHVWLPRQ\�ZDV�DGPLVVLEOH�EHFDXVH�WKH�ILQDQFLDO�
SURMHFWLRQV� RQ� ZKLFK� WKH� WHVWLPRQ\� ZDV� EDVHG� ³ZHUH� WKH� SURGXFW� RI�
GHOLEHUDWLRQ�E\�H[SHULHQFHG�EXVLQHVVPHQ�FKDUWLQJ�WKHLU�IXWXUH�FRXUVH´���Cf��
In re� 1LIHGLSLQH� $QWLWUXVW� /LWLJ��� ���� )�5�'�� ����� ���� �'�'�&�� ������
�GHIHQGDQWV¶�SURMHFWLRQV�WKDW�SULFHV�ZRXOG�KDYH�EHHQ�ORZHU�IRU�SXUFKDVHUV�
LQ�EXW�IRU�ZRUOG�ZHUH�DPRQJ�³SRZHUIXO�DQG�FRPSHOOLQJ´�SURRI�RI�SODLQWLIIV¶�
LQMXULHV���

���� See, e.g.��,/&�3HULSKHUDOV�/HDVLQJ�&RUS��Y��,%0������)��6XSS��������������
�1�'��&DO���������IDLOXUH�WR�³DGMXVW�WKHVH�IRUHFDVWV�WR�UHIOHFW�WKH�UHVXOWV�RI�
DFWXDO� H[SHULHQFH´� UHQGHUHG� GDPDJHV� HYLGHQFH� VSHFXODWLYH��� aff’d per 
curiam sub nom. 0HPRUH[�&RUS��Y��,%0������)��G��������WK�&LU���������
See also� ZF Meritor�� ���� )��G� DW� ���� �DIILUPLQJ� H[FOXVLRQ� RI� GDPDJH�
PRGHO� EDVHG� RQ� SURMHFWLRQ� GXH� WR� ODFN� RI� LQIRUPDWLRQ� RI� FLUFXPVWDQFHV�
XQGHU�ZKLFK�SURMHFWLRQ�ZDV�FUHDWHG�DQG�WKH�DVVXPSWLRQV�LW�UHOLHG�XSRQ���

���� See� 'HQQLV� :�� &DUOWRQ� DQG� -HIIUH\� 0�� 3HUORII�� 0RGHUQ� ,QGXVWULDO�
2UJDQL]DWLRQ����������WK�HG���������

���� Id.�DW���������
���� See� -DPHV�$��%UDQGHU� DQG�7KRPDV�:��5RVV��Estimating Damages from 

Price-Fixing�� LQ� /,7,*$7,1*� &2163,5$&<� �������� �6WHSKHQ� 3LWHO�� HG��
�������
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� Quantifying Damages� ���
�
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WR�SUHGLFW�ZKDW�SULFHV�ZRXOG�H[LVW�LI�WZR�ILUPV�PHUJHG����7KHVH�DJHQFLHV�
UHO\�RQ�WKHVH�WHFKQLTXHV�EHFDXVH��DV�WKH�DJHQFLHV�DUH�DWWHPSWLQJ�WR�IRUHFDVW�
WKH�LPSOLFDWLRQV�RI�PHUJHU�WKDW�KDV�QRW�EHHQ�FRQVXPPDWHG�DQG�ZKRVH�SULFH�
HIIHFWV�DUH�DV�\HW�XQNQRZQ��GDWD�DUH�QRW�DYDLODEOH�WR�FRQVWUXFW�D�EHIRUH�
GXULQJ�DIWHU�PRGHO��%HUWUDQG�DQG�&RXUQRW�PRGHOV�FDQ�VLPLODUO\�EH�XVHG�WR�
SUHGLFW�EXW�IRU�SULFHV�LQ�SULYDWH�DQWLWUXVW�DFWLRQV�ZKHUH�EHIRUH�GXULQJ�DIWHU�
PHWKRGV�DUH�QRW�DYDLODEOH����$V�ZLWK�RWKHU�W\SHV�RI�SUHGLFWLYH�FRQVWUXFWV��
%HUWUDQG�DQG�&RXUQRW�PRGHOV�PXVW�EH� URRWHG� LQ� WKH� IDFWV�RI� WKH�FDVH����
,QGHHG��EHFDXVH�%HUWUDQG�DQG�&RXUQRW�PRGHOV�DUH�IUHTXHQWO\�EDVHG�RQ�GDWD�
ZKLFK�LV�VSHFLILF�WR�WKH�PDUNHW�ZKLFK�LV�VXEMHFW�WR�WKH�PLVFRQGXFW��WKH\�
PD\� KDYH� DQ� DGYDQWDJH� RYHU� \DUGVWLFN� PRGHOV� WKDW� UHO\� RQ� HQWLUHO\�
GLIIHUHQW�PDUNHWV����


�
�
�

7KH�XVH�RI�DQ\�RI�WKH�DERYH�PRGHOV�LV�QRW�UHTXLUHG��DQG�WKH�SODLQWLII�
PD\� LQVWHDG� EXLOG� LWV� EXW�IRU� ZRUOG� EDVHG� RQ� RWKHU� UHOHYDQW� GDWD� DQG�

������������������������������������������������������
���� 6HH�$QGUHZ�5��'LFN��0HUJHU�3ROLF\�7ZHQW\�)LYH�<HDUV�/DWHU��8QLODWHUDO�

(IIHFWV�0RYH�WR�WKH�)RUHIURQW��$17,75867�����)DOO��������DW��������
���� See, e.g.��&DVWUR�Y��6DQRIL�3DVWHXU�,QF���1R����������������:/����������

DW� 
��� �'�1�-�� 6HSW�� ���� ������ �DOORZLQJ� XVH� RI� %HUWUDQG� PRGHO� LQ�
FRPSXWLQJ� GDPDJHV��� 7LFNHWPDVWHU� &RUS�� Y�� 7LFNHWV�FRP�� ,QF��� 1R�� ���
������ ����� :/� ���������� 
�� �&�'�� &DO�� -DQ�� ���� ������ �UHIXVLQJ� WR�
H[FOXGH�&RXUQRW�PRGHO�RI�SULYDWH�DQWLWUXVW�GDPDJHV���

���� See, e.g.��&RQFRUG�%RDW�&RUS��Y��%UXQVZLFN�&RUS�������)��G��������WK�&LU��
�������,Q�Concord Boat��WKH�GLVWULFW�FRXUW�KDG�XSKHOG�³WKH�VRXQGQHVV�RI�WKH�
&RXUQRW�PRGHO�DV�D�IXQGDPHQWDO��WLPH�WHVWHG�HFRQRPLF�WRRO�WKDW�KDV�EHHQ�
ZLGHO\�DFFHSWHG�IRU�\HDUV�E\�UHSXWDEOH�HFRQRPLVWV�´�DQG�QRWHG� WKDW�³WKH�
&RXUQRW�PRGHO�SURYLGHV�WKH�WKHRUHWLFDO�XQGHUSLQQLQJV�IRU�WKH�'HSDUWPHQW�
RI�-XVWLFH¶V�+RUL]RQWDO�0HUJHU�*XLGHOLQHV�DQG�WKH�ZLGHO\�XVHG�+HUILQGDKO�
+LUVFKPDQ�,QGH[��WKH�µ++,¶��´�&RQFRUG�%RDW�&RUS��Y��%UXQVZLFN�&RUS�����
)��6XSS��G�����������(�'��$UN���������7KH�&RXUW�RI�$SSHDOV�GLG�QRW�WDNH�
LVVXH�ZLWK�WKH�DFFHSWDELOLW\�RI�&RXUQRW�PRGHOV�JHQHUDOO\��EXW�IRXQG�WKDW�WKH�
VSHFLILF�PRGHO�RIIHUHG�E\�WKH�SODLQWLIIV�ZDV�³QRW�JURXQGHG�LQ�WKH�HFRQRPLF�
UHDOLW\´�RI�WKH�PDUNHW�EHFDXVH�LW�DVVXPHG�FRPSHWLWRUV�ZHUH�LGHQWLFDO�DQG�
ZRXOG�KDYH�HDFK�KDYH����SHUFHQW�VKDUH�LQ�K\SRWKHWLFDO�PDUNHW��EXW�LJQRUHG�
WKDW�FRPSHWLWRUV�ZHUH�QRW�V\PPHWULF�DQG�WKDW�GHIHQGDQW¶V�VKDUH�H[FHHGHG�
���SHUFHQW�HYHQ�EHIRUH� LW�EHJDQ�HQJDJLQJ� LQ� WKH�DOOHJHG�DQWLFRPSHWLWLYH�
FRQGXFW��Concord Boat������)��G�DW����������

���� See��e.g.��Castro�� �����:/���������� DW� 
��� �GLVFXVVLQJ�ZD\V� LQ�ZKLFK�
%HUWUDQG�PRGHO�PD\�EH�VXSHULRU�WR�RWKHU�GDPDJH�PRGHOV���
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